UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

9-2-2011

Sadid v. Idaho State University Appellant's Brief
Dckt. 38549

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Sadid v. Idaho State University Appellant's Brief Dckt. 38549" (2011). Idaho Supreme Court Records & Briefs. 3558.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/3558

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO
)

HABIB SADID,
Claimant/Appellant,
vs.

)
)
)
)
)

Supreme Court No. 38549-2011
Industrial Commission #1777-2010

)

IDAHO STATE UNIVERSITY,

)

APPELLANT'S BRIEF

)

EmployerlRespondent,

)
)
)
)

~d

IDAHO DEPARTMENT OF LABOR,

)
)

Respondent.

)
)

BRIEF OF APPELLANT

APPEAL FROM THE JANUARY 20, 2011 DECISION OF THE IDAHO
INDUSTRIAL COMMISSION, THE HONORABLE THOMAS LIMBAUGH,
THOMAS BASKIN, AND R.D. MAYNARD, COMMISSIONERS, PRESIDING

RONALDO A. COULTER

JOHN A. BAILEY, JR.

CAMACHO MENDOZA COULTER LAW
GROUP,PLLC
ATTORNEYS AT LAW
776 E. RIVERSIDE DRIVE, SUITE 240
EAGLE, IDAHO 83616

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P.O. BOX 13911CENTER PLAZA
POCATELLO, ID 83204-1391

ATTORNEYS FOR CLAIMANT/APPELLANT

ATTORNEYS FOR EMPLOYER!
RESPONDENT
TRACEY K. ROLFSEN
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET
BOISE, ID 83735
ATTORNEY FOR RESPONDENT

TABLE OF CONTENTS
STATEMENT OF THE CASE ....................................................................................................... 1
Nature of the Case ........................................................................................................................... 1
Statement of the Facts and Course of the Proceedings ................................................................... 1
(a)

Statement of Facts ............................................................................................................ 1

(b)

Procedural History ............................................................................................................ 3

ISSUE ............................................................................................................................................. 5
ARGUMENT .................................................................................................................................. 6
The Industrial Commission Erred When it Concluded that Appellant's Behavior at the April 21,
2009 Faculty Meeting Fell Below a Standard of Behavior Reasonably to be Expected by the
Employer, Reversed the Decision of the Appeals Examiner, and Denied Appellant
Unemployment Benefits ................................................................................................................. 6
A.

Introduction .......................................................................................................................... 6

B.

Standard of Review .............................................................................................................. 7

C.

During the April 21, 2009 College of Engineering Faculty Staff Meeting, Professor

Sadid's Conduct Was Not In Disregard of the Standards of Behavior that His Employer Had a
Right to Expect. His Employer Expressed Satisfaction with the Meeting, the Employer
Expressed that the Employer Valued the Discussion, and the Employer Publicly Expressed that
the Employer Was Not Offended By Any Remarks Made During the Meeting ............................ 7
ISSUE ........................................................................................................................................... 15
ARGUMENT ................................................................................................................................ 16
In finding that the Appellant Engaged in Misconduct, the Industrial Commission Erred in
Concluding that Academic Freedom, as Recognized and Protected by the First Amendment of
the United States Constitution and Article 1, and Sections 9 and 10 of the Constitution of the
State of Idaho, Have no Bearing in Determining whether or not Appellant's Speech was
Misconduct. ................................................................................................................................... 16
A.

Introduction ........................................................................................................................ 16

B.

Standard of Review ............................................................................................................ 17

C.

Professor Sadid's Speech Is Constitutionally Protected and By Law Must Fall Within the

Standards of Behavior Which the Employer Had a Right to Expect.. .......................................... 17
1.

The Violation of Appellant's First Amendment Protections Concerning Appellant's

Wrongful Termination Has Not Been Decided by Any Court of Competent Jurisdiction.
Therefore the Doctrines of Res Judicata and Issue Preclusion Are Inapplicable ......................... 17
2.

The Industrial Commission Erred When It Concluded that the First Amendment Protections

of Academic Freedom Had No Bearing In Making Their Determination That Appellant Had
Engaged in Misconduct. ................................................................................................................ 20
3.

Professor Sadid's Speech Is Constitutionally Protected and Therefore Must Fall Within the

Standards Of Behavior Which the Employer Had A Right To Expect Of Him ........................... 21
CONCLUSION ............................................................................................................................. 28

11

TABLE OF AUTHORITIES
CASES

Appeals Examiner 0/Idaho Dept.

0/ Labor v.

JR. Simplot Co., 131 Idaho 318, 955 P.2d 1097

(1998) .................................................................................................................................... 6,16

Beaty v. City 0/ Idaho Falls, 110 Idaho 891, 719 P.2d 1151 (1986) ............................................. 6
Capps v. Wood, 117 Idaho 614, 790 P.2d 395 (Idaho App.,1990) .............................................. 19
Dietz v. Minidoka County Highway Dist., 127 Idaho 246, 899 P.2d 956 (1995) ........................... 6
Edwards v. Independence Services, Inc., 140 Idaho 912, 104 P.3d 954 (2004) ....................... 6, 16
Engv. Cooley, 552 F.3d 1062 (9 th Cir. 2009) ............................................................................... 18
Evans- Marshall v. Board 0/ Educ. o/Tipp City Exempted Vill. Sch. Dist., 2008 WL 2987174 (S.
D. Ohio July 30, 2008) .............................................................................................................. 22

Excell Constr., Inc. v. State, Dept.

0/Labor,

141 Idaho 688, 116 P.3d 18 (2005) ......................... 7

Garcetti v Ceballos, 547 U.S. 410, 126 S.Ct. 1951 (2006) .................................................... 21,22
Gatherer v. Doyles Wholesale, 111 Idaho 470, 725 P.2d 175 (1986) .................................... 26, 27
Gilbert v. State, 119 Idaho 684,809 P.2d 1163 (Idaho App.,1991) ............................................ 19
Giltner, Inc. v. Idaho Dept. o/Commerce and Labor, 145 Idaho 415, 179 P.3d 1071 (Idaho,
2008) ........................................................................................................................................... 7

Gorum v. Sessions, 561 F.3d 179 (3rd Cir.2009) .......................................................................... 23
Hughen v. Highland Ests., 137 Idaho 349, 48 P.3d 1238 (2002) ................................................... 7
Hulen, 322 F.3d at 1239 ................................................................................................................ 25
Johnson v. Poway Unified Sch. Dist., 2010 WL 768856 .(S. D. Cal. Feb. 25, 2010) ................... 22
Kerr v. Hurd, 694 F.Supp.2d 817, 2010 WL 890638 (S.D.Ohio, March 15,2010) ......... 21,22,23
Keyishian v. Bd

0/Regents,

385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967) ................. 23, 25

Mattews v. Bucyru- Erie Co., 101 Idaho 657, 619 P.2d 1110 (1980) ........................................... 26
Rodriguez v. Department o/Correction, 136 Idaho 90, 29 P.3d 401 (Idaho, 2001) ................... 19
Rodriguez v. Maricopa County Cmty. Coli. Dist., 605 F.3d 703 (9th Cir. 2010) ......................... 15
Rustv. Sullivan, 500 U.S. 173 (1991) ........................................................................................... 15
Schrier v. University o/Colorado, 427 F.3d 1253 (C.A.lO (Colo.), 2005) ............................ 24, 25
Sheldon v. Dhillon, 2009 WL 4282086 (N.D. Cal. Nov. 25,2009) .............................................. 23
Shelton v. Tucker, 364 U.S. 479, 81 S.Ct. 247, 5 L.Ed.2d 231 (1960) ......................................... 25

III

Steen v. Denny's Rest., 135 Idaho 234, 16 P.3d 910 (2000) ........................................................... 7
Sweezy v. New Hampshire, 354 U.S. 234, 77 S.Ct.1203 (1957) ............................................. 24, 25
Uhl v. Ballard Med Prods., 138 Idaho 653, 67 P.3d 1265 (2003) ................................................. 7
Vanderhurst v. Colo. Mountain Coli. Dist., 208 F.3d 908 (10th Cir.2000) .................................. 25
STATUTES
42 U.S.C. § 1983 ........................................................................................................................... 18
Idaho Code § 72-1366 ............................................................................................................... 6,16
OTHER AUTHORITIES
American Ass'n of Univ. Professors, 1940 Statement of Principles on Academic Freedom and
Tenure with 1970 Interpretive Comments ................................................................................ 25
Amici Curiae Brie/for the American Association of University Professors, the Foundation for
Individual Rights in Education (Fire), and the Thomas Jefferson Center for the Protection of
Free Expression in Support of Plaintiff-Appellant, 2010 WL 2642629 (July 2010) ................ 24
Fifty Years ofAcademic Freedom, Journal of College and University Law (2010) ..................... 21
University of Wisconsin Madison, Recommendation to Amend Faculty Policies and Procedures
as adopted by the Faculty Senate, April 12, 2010 .................................................................... 28
TREATISES
Restatement of Judgments (Second) § 13 ..................................................................................... 19

IV

STATEMENT OF THE CASE
Nature of the Case
Appellant Dr. Habib Sadid Ph. D., P.E. (hereinafter "Professor Sadid" or "Plaintiff')
appeals from the Idaho Industrial Commission's ("Respondent") Decision and Order in this case
of January 20,2011 which reversed the Appeals Examiner's Decision of January 27, 2010.

Statement of the Facts and Course of the Proceedings

(a) Statement of Facts
Professor Sadid began working for Idaho State University (hereinafter "ISU",
"Employer", or "Employer-Respondent") as an Associate Professor in the Department of Civil
Engineering in 1991. Professor Sadid obtained tenure in 1994 and he became a Full Professor at
ISU in 1999. Professor Sadid was a distinguished member of the Department of Civil
Engineering at ISU. Professor Sadid received numerous awards for his service to ISU and its
students including but not limited to being named a Distinguished Master Teacher and receiving
the Distinguished Public Service, and Excellence in Engineering Education for Idaho
Professional Engineers. However, Professor Sadid had at times, and in writing become publicly
critical ofISU, which is by statute a public entity and governmental agency. As a result of Dr.
Sadid's being openly critical ofISU, Dr. Sadid was deprived of annual faculty evaluations,
denied an appointment to become the Chair of the Department of Engineering, referred to as a
"nut case", and denied adequate pay increases. On September 29,2008, Professor Sadid filed a
complaint in Idaho state court against ISU alleging a violation of Title 42, Section 1983 of the
United States Code, and Article 1, Sections 9 and 10 of the Constitution of the State ofIdaho in

that ISU unlawfully retaliated against Professor Sadid in violation of Professor Sadid's First
Amendment Rights.!
Thereafter, notwithstanding the ISU administration's scorn for Professor Sadid filing his
state court claim, Professor Sadid continued to speak out on matters of public concern in his
capacity as a private citizen as he felt that it was important for the public, his faculty colleagues,
and students ofISU to be informed about the problems that existed and still exist at ISU. On
April 9, 2009, Professor Sadid engaged Dr. Richard Jacobsen ("Dr. Jacobsen") in a private
discussion at a public venue. Offended by Professor Sadid's comments, Dr. Jacobsen issued a
letter of reprimand to Professor Sadid warning Professor Sadid that if he failed to regulate his
speech as directed by Dr. Jacobsen, that such a failure would be cause for disciplinary action. On
April 21, 2009, Professor Sadid attended a faculty meeting of the College of Engineering at ISU.
At this meeting, Professor Sadid did not shy away from expressing his opinion. At the meeting's
conclusion, Dr. Jacobsen commented that the meeting had been a good one and he welcomed the
discussion that had taken place. Nevertheless, On May 6, 2009, Dr. Jacobsen issued a Notice of
Contemplated Action (NOCA) based on the Dr. Sadid's comments at the April 21, 2009 College
of Engineering faculty meeting. In the NOCA, Dr. Jacobsen informed Professor Sadid, that he
was considering recommending that Professor Sadid be dismissed from ISU for cause. On
August 4,2009, President Vailas, provided Professor Sadid with notice of Dr. Jacobsen's
recommendation and informed Professor Sadid that he was being placed on administrative leave
and restricted from campus unless his presence was required for a hearing. As a result of

! ISU filed a motion for summary judgment which was granted by the district court. Professor
Sadid appealed the decision of the District Court, and ISU filed a cross-appeal. All briefing on
this case has been completed. The case has been retained by the Idaho Supreme Court, Docket
No. 37563-2010, and the case has been set for oral argument on November 2,2011 in Twin
Falls, Idaho.
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Professor Sadid's requesting to participate in the grievance process, a grievance hearing was
conducted between September and October of2009. On October 23,2009, by a vote of 4 to 1,
the Faculty Grievance Appeals Board found insufficient evidence to conclude that Professor
Sadid warranted dismissal for cause. Further, the Faculty Grievance Appeals Board made it
known that a significant factor influencing the majority opinion was the lack of due process
afforded Professor Sadid. The majority was concerned that after "years of satisfactory
evaluations, the short interval to termination without the opportunity for remediation was
troubling ... " On October 26, 2009, in a resolution passed 19 to 5, the ISU Faculty Senate,
requested in the strongest terms that Professor Sadid be restored to his position as Professor of
Engineering. Nevertheless, on October 29,2009, President Vailas issued a ten-page letter
wherein he disagreed with the findings of the majority and terminated Dr. Sadid's employment
with ISU effective October 30, 2009. The principal reason cited for Professor Sadid's dismissal
by the ISU Administration was that Dr. Sadid posed a safety threat to the students and faculty of
ISU.

(b) Procedural History
Shorty after his dismissal from ISU, Professor Sadid applied for unemployment benefits
for which he was initially found ineligible on December 3,2009. (R., p. 1) Professor Sadid
appealed the original determination and on January 6, 2010, the Appeals Examiner reversed the
original decision of ineligibility of December 3, 2009 and found that the Employer failed to meet
its burden of proving by a preponderance of evidence that the Claimant had engaged in
inappropriate conduct. (R., pp. 2-3) On or about January 13,2010, the Employer through
counsel requested that the hearing be re-opened. (R., pp. 7-13) On or about the January 14,
2010, the Appeals Bureau denied the request to re-open the hearing.
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On or about January 18, 2010, the Employer through counsel filed an appeal to the
Industrial Commission requesting that the Commission hold a hearing that would allow the
Employer to provide evidence which it could not previously provide at the telephonic hearing or
remand the case to the Appeals Examiner for an additional hearing and decision. On February 9,
2010, the Employer's request for a hearing before the Idaho Industrial Commission was denied.
Additionally, the Employer's request that the matter be remanded to the Appeals Bureau for a
new hearing was denied. However, The Industrial Commission ruled that the Employer's timely
appeal of the Appeals Examiner's decision denying a rehearing was also an appeal of the
decision of the Appeals Examiner's decision awarding unemployment benefits to Claimant.
Wherefore, the Industrial Commission informed the parties that it would review de novo the
evidentiary record established during the Appeals Examiner's hearing of January 5, 2010,
established a briefing schedule for both the Claimant and the Employer, and informed both
parties that it would then issue a new decision upon completion of its review. (R., pp. 48-52)
On March 24, 2010, the Industrial Commission issued its Decision and Order wherein it
reversed the decision of the Appeals Examiner awarding unemployment benefits to Claimant and
declared that Claimant was discharged for employment-related misconduct and was therefore
ineligible for unemployment benefits. (R., pp. 130- 141) On April 12,2010, Claimant through
counsel filed a Motion for Reconsideration with the Industrial Commission. (R., pp. 142- 152)
On or about April 20, 2010, the Employer filed an Employer's Objection to the
Claimant's Motion for Reconsideration. (R., pp. 153- 157) On August 5, 2010, the Industrial
Commission issued an Order Granting Reconsideration. It further ordered the Claimant to serve a
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duplicate CD, Exhibit lOF 2 on the Commission and all interested parties within ten (10) days of
the date of the Order. It further ordered that Claimant would be afforded the opportunity to
submit a brief arguing its position based on lOF; said brief to be submitted ten (10) days from the
date of service of Exhibit 1OF. Lastly, the order called for the Employer and Idaho Department of
Labor (hereinafter "IDOL"), if they desired, to submit briefs within seven (7) days of the date
Claimant's brief was filed with the Industrial Commission. (R., pp. 162-165)
On August 16, 2010, Appellant filed Exhibit 10F with the Industrial Commission and
mailed the same to IDOL and to the Employer-Respondent. (R., pp. 166-168) On August 26,
20lO, Appellant filed his brief on Exhibit lOF. (R., pp. 173-245) On September 1,2010,
Employer-Respondent submitted its Employer's Brief on Reconsideration. (R., pp. 246-266) On
January 20,2011 the Industrial Commission, while denying ISU's request to re-open the hearing,
reversed the decision of the Appeals Examiner thus denying unemployment benefits to Professor
Sadid. (R., pp. 297-308) On February 17,2011, Professor Sadid timely filed an appeal of the
Industrial Commission's final order of January 20,2011.

ISSUE
Did the Industrial Commission Err When it Concluded that Appellant's Behavior at the April 21,
2009 Faculty Meeting Fell Below a Standard of Behavior Reasonably to be Expected by the
Employer?

Exhibit 10F is included in the record before the Court as the sixth exhibit admitted in the record
and will continue to be referred to as Exhibit 10F for ease of reference.
2
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ARGUMENT
The Industrial Commission Erred When it Concluded that Appellant's Behavior at the April 21,
2009 Faculty Meeting Fell Below a Standard of Behavior Reasonably to be Expected by the
Employer, Reversed the Decision of the Appeals Examiner, and Denied Appellant
Unemployment Benefits.

A.

Introduction
Idaho Code § 72-1366(5) provides that a claimant is ineligible for unemployment

insurance benefits if that individual's unemployment resulted from the claimant's discharge for
employment-related misconduct. In regard to a termination, the pivotal issue for determination is
whether the reasons for discharge constituted "misconduct" connected with the claimant's
employment such that the claimant can be denied unemployment benefits. Beaty v. City ofIdaho
Falls, 110 Idaho 891, 892, 719 P.2d 1151, 1152 (1986). The burden of proving misconduct by a
preponderance of the evidence falls strictly on the employer. Appeals Examiner ofIdaho Dept.
of Labor v. JR. Simplot Co., 131 Idaho 318, 320,955 P.2d 1097, 1099 (1998). A "preponderance
of the evidence" simply means that when weighing all of the evidence in the record, the evidence
on which the finder of fact relies is more probably true than not. Edwards v. Independence
Services, Inc., 140 Idaho 912, 915, 104 P.3d 954,957 (2004). Given the record before the
Industrial Commission, the record did not support a finding of misconduct in regard to Professor
Sadid. The behavior of Professor Sadid was well within the professional conduct expected of an
academic fully engaged in the discussion of the moment. Professor Sadid's comportment though
pointed and vigorous did not fall below the standard of behavior that his employer, lSD, could
have reasonably expected. See Dietz v. Minidoka County Highway Dist., 127 Idaho 246, 248, 899
P.2d 956, 958 (1995).
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B.

Standard of Review
The standard of review in an appeal from the Industrial Commission was recently

articulated:
"On appeal from the Industrial Commission, this Court exercises free review of the
Commission's legal conclusions, but will not disturb findings of fact if they are supported
by substantial and competent evidence." Steen v. Denny's Rest., 135 Idaho 234, 235, 16
P.3d 910,911 (2000). "Substantial and competent evidence is relevant evidence that a
reasonable mind might accept to support a conclusion." Uhl v. Ballard Med. Prods., 138
Idaho 653, 657, 67 P.3d 1265, 1269 (2003). "The conclusions reached by the Industrial
Commission regarding the credibility and weight of evidence will not be disturbed
unless the conclusions are clearly erroneous. " Excell Constr., Inc. v. State, Dept. of
Labor, 141 Idaho 688, 692, 116 P.3d 18,22 (2005) (citing Hughen v. Highland Ests., 137
Idaho 349, 351, 48 P.3d 1238, 1240 (2002)). We will not re-weigh the evidence or
consider whether we would have drawn a different conclusion from the evidence
presented. Id (Emphasis added)
Giltner, Inc. v. Idaho Dept. of Commerce and Labor, 145 Idaho 415, 418 179 P.3d 1071,
1074 (Idaho, 2008)
C.

During the April 21, 2009 College of Engineering Faculty Staff Meeting, Professor
Sadid's Conduct Was Not In Disregard of the Standards of Behavior that His Employer
Had a Right to Expect. His Employer Expressed Satisfaction with the Meeting, the
Employer Expressed that the Employer Valued the Discussion, and the Employer Publicly
Expressed that the Employer Was Not Offended By Any Remarks Made During the
Meeting

Employer-Respondent specifically alleged that during the April 21,2009 College of
Engineering Faculty/Staff meeting (hereinafter referred to as "the Meeting" or "Meeting"),
Professor Sadid was unprofessional, non-collegial, disruptive and insubordinate. The EmployerRespondent also alleged that Professor Sadid disrupted the meeting in complete disregard of an
established agenda by "revisiting personnel issues" that had previously been discussed in an
appropriate forum and by labeling some Idaho State University personnel as corrupt and
untruthful. Lastly, the Employer-Respondent alleged that Professor Sadid falsely asserted that for
the past fourteen years, the Deans of the College of Engineering had failed in their fund raising
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responsibilities. In truth, the Deans were deficient in their duties to raise funds for College of
Engineering. (R., pp. 176-177) The Industrial Commission was correct in its analysis that the
ultimate decision of whether or not Professor Sadid' s behavior feU below a standard that could
be reasonably expected of Professor Sadid depended on an analysis of Professor Sadid's conduct
at the faculty meeting of April 21, 2009. (R., p. 304)
The entire April 21, 2009 meeting was recorded and is included in the record as Exhibit
IOF. Preliminarily, it must be noted that the first part of the published agenda was a Call to
Order and Introduction and Comments by the Provost, Gary Olson. (R., p. 197) Rather than
following the established agenda, it is clear from listening to Exhibit 10F that Professor Sadid
did not disregard the established agenda; rather, it was Dean Jacobsen who departed from the
agenda and began an earnest discussion of the Faculty Workload Policy. In regard to the actual
behavior of Professor Sadid during the April 21, 2009 faculty meeting, an analysis of Exhibit
10F reveals the foUowing: 3

Recording: 3:20-13:34
In a discussion prior to the arrival of Provost Olson, Dr. Jacobsen initiates a discourse
regarding the Faculty Workload Policy and how it must be addressed throughout the
University and specificaUy within the CoUege of Engineering. At a point during this
discourse, Professor Sadid, in a very civil tone, questioned the metrics that would be
involved in determining the faculty workload specifically, what metrics would be used to
determine the research value of faculty members. It is clear that Dr. Jacobsen was

The annotations used to mark segments of the recording are as follows: 3:20-13:34 would
indicate that the relevant segment of the recording begins at 3 minutes and 20 seconds into the
recording and ends at 13 minutes and 34 seconds into the recording; 1:12:59-1:21:26 would
indicate that the relevant segment of the recording begins at 1 hour, 12 minutes, and 59 seconds
into the recording and ends at 1 hour, 21 minutes, and 26 seconds into the recording.
3
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somewhat frustrated by Professor Sadid's question and follow-up question and he
specifically asks other Chairs present in the meeting to join in the discussion. At this
point, Dr. George Imel, Chair of the Department of Nuclear Engineering joins in the
discussion with Professor Sadid. It is clear from listening to the recording that this issue
was important to both parties. However, both parties were engaged, Dr. George Imel
being louder, more argumentative, and more aggressive than Professor Sadid. It is
important to note that Dean Jacobsen actually agreed that the present ad hoc method
needed to be addressed and metrics established; thus agreeing with the argument set forth
by Professor Sadid. (R., pp. 178-179)

Recording: 13:59-17:50
In a continuation of the discussion of Faculty Workload Policy specifically in the College
of Engineering, Dr. Sadid tries to discuss the specifics of an evaluation that he received
from Dr. Zoghi. Professor Sadid's point was that without the establishment of a
standardized metrics based system, there did not exist an accurate way to judge a faculty
member's performance. Dr. Jacobsen informs Professor Sadid that a discussion ofa
specific faculty member's evaluation is not a proper subject for an open discussion.
However, Professor Sadid disagrees with Dr. Jacobsen but does so in a civil tone and
provides his rationale. From the recording, one can hear an attendee ask that the
discussion move toward a general discussion of a topic of common import to the college
and not dwell on a single person's issue. Professor Sadid remarked that it is a concern of
everyone especially in light of the lack of communication between the College of
Engineering Chair and the faculty. At one point, Professor Sadid asked for a show of
hands as to who in the room believed they had effective communications with the Chair
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of the College of Engineering. From the recording, it can be surmised that Professor
Sadid only saw two people raise their hands. At all times, Professor Sadid's speech was
appropriate and there is nothing to indicate that his behavior was a disruption to the
meeting. (R., pp. 179-180)

Recording: 23:24-25:17
Professor Sadid questions the workload criteria and mentions that this has been a problem
for the last three years. Professor Sadid again questions the metrics especially, when an
administrator tells the facuIty that they have exceeded the expectations but there are no
metrics. Professor Sadid asked what is the administration doing and questions the
commitment of the Dean and the Chairs especially in light of his raising questions for
three years. (R., p. 180)

Recording: 28:50-29:40
Provost Olson opens the floor for questions. A facuIty member other than Professor Sadid
prefaces a question to Provost Olson openly calling into question the performance of
Dean Jacobsen and raising the issue of whether or not a dean, especially a part-time dean
is really needed in the College of Engineering. Indeed, this facuIty member said to
Provost Olson, "I have some major issues with the performance of our Dean." Provost
Olson jokingly said that he thought that when he came in he heard Professor Sadid say
that they could do away with deans. Professor Sadid points out that this is true. He states
that in two years he has not noticed that the Dean had taken responsibility for anything.
Therefore, and based on that history, the necessity of a dean should be questioned. (R.,
pp. 180-181)

Recording: 34:50-38:09
10

Professor Sadid in an exchange with Provost Olson asked if there would be
communications with the faculty from his office. Provost Olson responded that he had
just said that there would be. Professor Sadid then states that Idaho State University had a
long corrupt history prior to the arrival of Dr. Vailas. Professor Sadid stated that with Dr.
Vailas' arrival that he expected change. However, Professor Sadid commented that the
present administration would lie with bold face and was not honest with faculty. Dr.
Olson was not offended by the question and cited his experience at the University of
South Florida. It was Dr. Olson's opinion that Dr. Vailas has instituted measures to
address issues raised by Professor Sadid to make them viable and more transparent. (R.,
p. 181)

Recording: 41:28-44:06 Discussion on the Budget Process Provost Disparages Idaho
State Board of Education
An unidentified faculty member (first name Ken) questioned the budget process and
insinuated that Dean Jacobsen had kept the process a secret. Dean Jacobsen wanted to
address the question but Dr. Olson stepped in and informed the faculty member that Dean
Jacobsen did not have access to the budget. The Provost went on to explain how the
process worked. The Provost expressed his dismay with the entire budget process.
Provost Olson then went on to disparage the members of the Idaho State Board of
Education. He remarked that he thought that he had already been in the state with the
"wackiest" state government with Blagojevich but this really takes the cake; and, if you
think that this is really something, you ought to go to the State Board of Education
meetings. That is really like going to the circus. "I don't think any of those people have
ever gone to college much less getting a degree in one." (R., pp. 181-182)
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Recording: 59:16-1:01:24
There was a discussion regarding investment in education that the university needed to
do. Dr. Olson brought up the government of Thailand's commitment to education and
what that country has done to improve its academic infrastructure. Professor Sadid
commented that no government would provide funds through a grant if the government
did not see that the institution was already committed to the investment. Professor Sadid
then asked Dr. Olson if Dr. Olson would hold his Deans responsible for raising funds.
Dr. Olson replied, "I will yep". Professor Sadid said that in the past fourteen years, there
have been two deans neither of which raised any funds. Professor Sadid then rhetorically
asked how can we survive in this economy? Dr. Olson replied to Professor Sadid by
saying "You are right" and then remarked that we all have a role to play. (R., p.182)

Recording: 1:12:59-1:21:26
An Administrative Assistant becomes very emotional, almost to the point of tears in
describing the treatment that she has received at the College of Engineering by its faculty.
She says she would leave if she could. Professor Sadid comments that her problem is a
result of poor leadership. The Administrative Assistant does not agree with Professor
Sadid that it is all leadership. This exchange provokes a response from Dean Jacobsen in
which Dean Jacobsen questions the basis of why Professor Sadid maintains that
everything that is wrong at the College of Education is based on the failure ofleadership.
Professor Sadid, without being disrespectful, replied to the Dean's inquiry and several
times in his reply stated that he had proof to back up his position. Dean Jacobsen
comments that he is not interested in any of Professor Sadid's proof. Dean Jacobsen
suggests that they [faculty and administration] had to work together if they were going to
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be successful. Professor Sadid asks of Dean Jacobsen if the Dean was working with them.
Dean Jacobsen replied that he was and Professor Sadid responded that he was not. Dean
Jacobsen responded that he did not agree with Professor Sadid's assessment. (R., pp.182183)

Recording: 1:45:50-1:46:45 Dean Jacobsen Not Offended by Comments and Desires
an Open Dialogue
In speaking to his belief that the members of the College of Engineering had to work
together, Dr. Jacobsen stated, "I'm not offended by anything you have said" in speaking
to the whole group. Dr. Jacobsen goes on to say that "I have never learned to properly
have the ability to hold a grudge." Further Dean Jacobsen said, "I like it when people
open up and say what they think." At that point Professor Sadid chimed in and mentioned
two words: "Honesty" and "Integrity" to which Dr. Jacobsen replied "that goes without
saying Habib." (R., p. 183)

Recording: 1:54:50-1:55:00 Dr. Jacobsen Expresses that the Meeting was Good
"Don't Hate This Type of Discussion."
A faculty member "Bruce" asked to speak on a topic and in so doing remarked that the
meeting had been contentious. Dr. Jacobsen responded. "It's been a good meeting. Don't
hate this kind of discussion. It is not a bad idea to do this." (R., p. 183)

In summary, an analysis of Exhibit IOF reveals the following:
•

That Professor Sadid was engaged in the discussions during the meeting where he felt
that he had input. In addressing Dean Jacobsen, Provost Dr. Gary Olson and others,
Professor Sadid was very direct, very professional and not intimidated by others during
this discourse.
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•

That other faculty members beside Professor Sadid questioned the performance of the
administration and specifically questioned the performance of Dean Jacobsen. Indeed,
one faculty member suggested that given the part-time status of the Dean Jacobsen,
perhaps the College of Engineering would be better off without a Dean. Still another
faculty member, relying on false information, questioned Dean Jacobsen's honesty and
the lack of transparency in the budget process.

•

That Provost Dr. Gary Olson was not offended by Professor Sadid's descriptive words
used to underscore Professor Sadid's observation that the present administration of Dr.
Vailas' lacked in integrity and was not truthful.

•

That Provost Dr. Gary Olson in this public forum, in language that would be considered
insubordinate and disrespectful in a non-academic forum, lambasted the Idaho State
Board of Education and its members and in very strong and disparaging remarks likened
the members to uneducated circus performers.

•

That a member of the faculty was very upset with how she had been personally treated
and expressed a strong personal desire to leave the employ of the Employer.

•

That Dean Jacobsen publicly maintained that he was not offended by anything anyone
had said at the Meeting; and of significant importance Dean Jacobsen states publicly that
"It's been a good meeting. Don't hate this kind of discussion. It is not a bad idea to do
this."

The above analysis of the 2 hour, 17 minute, and 21 second Meeting reveals that
Professor Sadid's behavior was that which could be expected of an academic, who was fully
aware of the intellectual freedom inherent in a university setting. Professor Sadid was fully
engaged in discussions of significant importance in a precise, forceful, professional and
14

appropriate manner. Professor Sadid was candid but in no way was Professor Sadid engaged in
behavior that could be in anyway described as misconduct especially in light of the academic
setting in which the meeting took place. In a faculty meeting discourse and contention are to be
expected and is important to the intellectual freedom and exchange of ideas inherent in an
academic environment. The Ninth Circuit has recently recognized that this intellectual freedom
is one of a university's critical contributions to society:
The right to provoke, offend and shock lies at the core of the First Amendment. This is
particularly so on college campuses. Intellectual advancement has traditionally
progressed through discord and dissent, as a diversity of views ensures that ideas survive
because they are correct, not because they are popular. Colleges and universitiessheltered from the currents of popular opinion by tradition, geography, tenure, and
monetary endowments-have historically fostered that exchange. (Emphasis added)
Rodriguez v. Maricopa County Cmty. Coll. Dist., 605 F.3d 703, 708 (9th Cir. 2010)

The constitutional interests implicated in the academic environment demand that the university
setting remain a "sphere offree expression so fundamental to the functioning of our society"
that tolerates and even encourages discord and contention. Rust v. Sullivan, 500 U.S. 173,200
(1991). (Emphasis added)
In the final analysis, using the appropriate standard of academia, Professor Sadid's
behavior was well within the standard of behavior that could be expected of an academic fully
engaged in a faculty meeting. Therefore, the Industrial Commission erred when it concluded that
Professor Sadid's behavior at the April 21, 2009 faculty meeting fell below a standard of
behavior reasonably to be expected by the Employer-Respondent.

ISSUE
Did the Industrial Commission Err in Concluding that Academic Freedom as Recognized and
Protected by the First Amendment of the United States Constitution and Article 1, and Sections 9
15

and 10 of the Constitution of the State ofIdaho have no Bearing in Determining Whether or Not
Appellant's Speech was Misconduct?

ARGUMENT

In finding that the Appellant Engaged in Misconduct, the Industrial Commission Erred in
Concluding that Academic Freedom, as Recognized and Protected by the First Amendment of
the United States Constitution and Article 1, and Sections 9 and 10 of the Constitution of the
State of Idaho, Have no Bearing in Determining whether or not Appellant's Speech was
Misconduct.

A.

Introduction
Idaho Code § 72-1366(5) provides that a claimant is ineligible for unemployment

insurance benefits if that individual's unemployment resulted from the claimant's discharge for
employment-related misconduct. In regard to a termination the pivotal issue for determination is
whether the reasons for discharge constituted "misconduct" connected with the claimant's
employment such that the claimant can be denied unemployment benefits. Beaty v. City of Idaho
Falls, 110 Idaho 891, 892, 719 P.2d 1151, 1152 (1986) and the employer has the burden of
proving this misconduct. The burden of proving misconduct by a preponderance of the evidence
falls strictly on the employer. Appeals Examiner ofIdaho Dept. of Labor v. JR. Simplot Co., 131
Idaho 318, 320,955 P.2d 1097,1099 (1998). A "preponderance of the evidence" simply means
that when weighing all of the evidence in the record, the evidence on which the finder of fact
relies is more probably true than not. Edwards v. Independence Services, Inc., 140 Idaho 912,
915, 104 P.3d 954, 957 (2004). Given the record before the Industrial Commission, the record
did not support a finding of misconduct. The behavior of Professor Sadid was well within the
professional conduct expected of an academic. The Industrial Commission failed to recognize
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that Professor Sadid's speech at the April 21, 2009 faculty meeting was protected by United
States and Idaho Constitution.

B.

Standard of Review
The standard of review as previously stated herein, is adopted and incorporated by

reference in this section.

C.

Professor Sadid's Speech Is Constitutionally Protected and By Law Must Fall Within the
Standards of Behavior Which the Employer Had a Right to Expect

1. The Violation of Appellant's First Amendment Protections Concerning Appellant's
Wrongful Termination Has Not Been Decided by Any Court of Competent
Jurisdiction. Therefore the Doctrines of Res Judicata and Issue Preclusion Are
Inapplicable.
ISU has repeatedly, and conveniently taken liberal license in applying the ruling issued
by the Bannock County District Court on December 18,2009, Case No. CV-2008-3492-0C.
(R., pp. 198-222) ISU argued and continues to maintain the following:
"Accordingly, it has already been determined in a court of law that Dr. Sadid had no
'right' to make statements for which he has suffered retaliation, and that it was not a
cause for the adverse employment actions, including his termination. 1/ (Emphasis
added) (Employer's Brief on Claim for Review., p. 4) (R., p. 61)
Yet no determination by any court has been made regarding whether or not ISU or any ISU
employees acting in their official or individual capacities violated Dr. Sadid's First Amendment
protections when ISU or any named ISU employees acting in their official or individual
capacities wrongfully terminated Dr. Sadid's employment with ISU. In Case No. CV-20083492-0C, the Court only considered the original complaint and the amended complaint. The
amended complaint also added new factual allegations but retained the same three counts:
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"(1) count one- claim under § 1983; (2) count two- breach of employment contact and implied

covenant of good faith and fair dealing; and (3) count three- defamation (R., p.200) Neither
the original complaint nor the amended complaint considered the violation of Dr. Sadid's
First Amendment Rights as to how those rights were violated in the wrongful termination
of Dr. Sadid because he had not yet been terminated. See Case No. CV -2008-3492-0C. (R.,
pp. 200-201)
Further, after Dr. Sadid's termination, it would have been impossible for the District
Court to consider whether ISU or the individual employees, acting in their official or individual
capacities, violated the First Amendment as it applied to the wrongful termination of Dr. Sadid.
The hearing on the motion for summary judgment in CV-2008-3492-0C occurred on November
2,2009, two days after Dr. Sadid's termination. Dr. Sadid's case was then dismissed on
December 18,2009. It was impossible for Dr. Sadid to amend his complaint during the
pendency of the hearing and the decision on the motion for summary judgment. Dr. Sadid could
not include in CV-2008-3492-0C his new claims for wrongful termination based on multiple
Constitutional violations occurring after the filing ofCV-2008-3492-0C. It was impossible for
Dr. Sadid to add his new claims to his complaint in CV -2008-3492-0C once the dismissal issued
and terminated the action. Therefore, Dr. Sadid's new claims relating to his termination have
never been, nor could they have been, litigated, and they are not subject to any form of res
judicata.
Appellant was discharged on October 30, 2009 after his amended complaint was filed on
October 15,2009. (R., p. 223) The Bannock County District Court issued its decision on
December 18,2009 regarding the Appellant's 42 U.S.C. § 1983 claim, improperly applying the
five part test articulated in Eng v. Cooley, 552 F .3d 1062, 1070 (9 th Cir. 2009). (R., pp. 203-210)
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Although misguided, the Court's analysis and decision concerning Appellant's First
Amendment claim was narrowly tailored to the claim made by the appellant in the complaint
which did not include the wrongful termination of the Dr. Sadid in violation of his First
Amendment rights. (R., p. 210) The District Court's decision in Case No. CV-2008-3492-0C
has been appealed and is scheduled for oral argument on November 2, 2011; see Idaho Supreme
Court Docket No. 37563-2010. The facts of Appellant's wrongful termination case are markedly
different from the facts of Case No. CV-2008-3492-0C. Therefore the District Court's decision
regarding the First Amendment issue and claim, which is on appeal, has no preclusive effect in
this matter or any other which Dr. Sadid is currently bringing against ISU and the individuals in
their official and individual capacities. Further, issue and claim preclusion are inappropriate
because Judge Nye's December 18,2009 decision is on appeal. See Rodriguez v. Department of

Correction, 136 Idaho 90, 94, 29 P.3d 401 , 405 (Idaho, 2001) - "It is clear that Judge Wilper's
ruling became final when it was not appealed." (implying that judgment would not have been
final if appealed); and Capps v. Wood, 117 Idaho 614, 618, 790 P.2d 395, 399 (Idaho App.,1990)
(reversal of judgment and remand by Supreme Court resulted in no final judgment that would
stand as a bar under res judicata to the assertion of new claims or theories on remand); cf Gilbert

v. State, 119 Idaho 684, 686, 809 P.2d 1163, 1165 (Idaho App.,1991) (court declined to adopt
Restatement of Judgments (Second) § 13, comment f, which "takes the position that the
pendency of an appeal should not deprive a judgment of res judicata effect.")
Ultimately, the claim that Dr. Sadid was wrongfully terminated in violation of his First
Amendment Rights through the actions of ISU as an institution and/or any named ISU
employees acting in their official or individual capacities is a matter to be determined in current
litigation in both State and Federal Court, Case Nos. CV-2011-3455-0C and 4:11-cv-00103-
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BL W respectively. Additionally, the future decisions of these forums will very likely be
appealed by the party receiving an adverse ruling from either or both trial forums in the
appropriate State and Federal appellate courts. As for the current appeal before this Court
concerning the denial of Dr. Sadid's unemployment benefits, the analysis turns on whether
Appellants conduct at an April 21, 2009 staff meeting violated the standard-of-behavior test.
(R., p. 304)

2. The Industrial Commission Erred When It Concluded that the First Amendment
Protections of Academic Freedom Had No Bearing In Making Their Determination That
Appellant Had Engaged in Misconduct.

In its decision, the Industrial Commission failed to apply or recognize the concept of
academic freedom in making its misguided determination that Professor Sadid's behavior
amounted to misconduct as defined by law. Incredulously, the Industrial Commission dismissed
the academic freedom argument with the following without providing any legal analysis to
support its position:

Claimant alleges that his speech is constitutionally protected and, therefore, must fall
within the standards of behavior which Employer had a right to expect.
Claimant's arguments are duly noted, but they are separate from the issue of
whether Employer discharged Claimant for misconduct. .. in particular the current
discussion is focused on whether Claimant's conductfell below a standard of behavior
which Employer had a right to expect, which in this case is substantially more
restrictive than what is granted by the First Amendment. (R., pp. 306-307) (Emphasis
added)
Through the above statement, again lacking any attempt at providing legal analysis to sustain its
position, the Industrial Commission unequivocally is maintaining that as a matter of law, lSD, a
state entity, has the authority to restrict the rights of an employee granted by the First
Amendment of the United States Constitution and Article 1, and Sections 9 and 10 of the
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Constitution of the State of Idaho. This squarely flies in the face of the Supremacy Clause,
Article VI, Section 2 of the United States Constitution, and common sense.

3. Professor Sadid's Speech Is Constitutionally Protected and Therefore Must Fall Within
the Standards Of Behavior Which the Employer Had A Right To Expect Of Him.
In the case of Garcetti v Ceballos, 547 U.S. 410, 126 S.Ct. 1951 (2006), the court held
that when public employees make statements pursuant to their official duties, they are not
speaking as citizens for First Amendment purposes, and the Constitution does not insulate their
communications from employer discipline. In response to a concern expressed by Justice Souter
in his dissenting opinion regarding the impact of the majority's holding on teachings of "public
university professors" and academic freedoms found in "public colleges and universities," the
majority qualified its holding, adding the following caveat:
Justice Souter suggests today's decision may have important ramifications for academic
freedom at least as a constitutional value ... There is some argument that expressions
related to academic scholarship or classroom instruction implicates additional
constitutional interests that are not fully accounted for by this Court's customary
employee speech jurisprudence. We need not, and for that reason do not, decide whether
the analysis we conduct today would apply in the same manner to a case involving
speech related to scholarship or teaching. (Emphasis added)

Garcetti v. Ceballos, 547 U.S. at 425
In writing this caveat, the Court reserved for later resolution the intricate and complex
question of the First Amendment protections applied to academic speech. As predicted, the

Garcetti v. Ceballos decision has affected and continues to influence academic freedom
jurisprudence and the discussion of the academic exception to the Garcetti analysis; See Fifty

Years ofAcademic Freedom, Journal of College and University Law p. 19 (2010), Kerr v.
Hurd, 694 F.Supp.2d 817, 2010 WL 890638 (S.D.Ohio, March 15,2010), Evans- Marshall v.
Board of Educ. ofTipp City Exempted Vill. Sch. Dist., 2008 WL 2987174, *8 (S. D. Ohio July
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30,2008), Johnson v. Poway Unified Sch. Dist., 2010 WL 768856, *14 (S. D. Cal. Feb. 25,
2010).
In Kerr v. Hurd, 694 F.Supp.2d 817, 2010 WL 890638 (S.D.Ohio, March 15,2010), the
trial court at the federal level did not hesitate to enunciate that there exist an academic exception
to the Garcetti analysis. Dr. Elton Kerr (Kerr) was a medical professor hired by the entity,
University Medical Services (UMSA). As an employee ofUSMA, Dr. Kerr also taught at Wright
State School of Medicine (WS-SOM). His immediate supervisor was Dr. William W. Hurd
(Hurd). Kerr was eventually terminated from his contract with USMA, which had the effect of
terminating his employment with the medical school. Kerr brought a cause of action alleging,
among other claims, a violation of his First Amendment rights in that he had been retaliated
against for advocating the use of "vaginal delivery over unnecessary cesarian procedures, and
lecturing WS-SOM residents on the proper and appropriate use of forceps." Id. at 10. Hurd
argued that Garcetti was applicable to this case, as Kerr was not speaking as a private citizen as
the speech concerning vaginal delivery was made in Kerr's role as an employee instructing
students at WS-SOM; therefore, the school had a right to regulate Kerr's speech. Acknowledging
Hurd's assertion that the United States Supreme Court did not decide whether Garcetti applied to
speech cases arising in an academic environment, in the absence of a United States Supreme
Court, or Sixth Circuit Court of Appeals decision to the contrary, the court was bound by
precedent4 . However the court, in performing its duty at the federal trial level, went on to state
the following:

4 The precedent the court was referring to was the unreported case of Evans-Marshall v. Bd. of
Ed. ofTipp City Exempted Village Sch. Dist., 2008 WL 2987174 (S.D.Ohio) which considered
Garcetti rejecting the Seventh Circuit's position and adopting the Fourth Circuit's position
applying the traditional Pickering-Connick approach to cases involving in-class speech by
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Even without the binding precedent, this Court would find an academic exception to
Garcetti. Recognizing an academic freedom exception to the Garcetti analysis is
important to protecting First Amendment values. Universities should be the active
trading floors in the marketplace of ideas. Public universities should be no different from
private universities in that respect. At least where, as here, the expressed views are well
within the range of accepted medical opinion, they should certainly receive First
Amendment protection, particularly at the university level. See Justice Souter's dissent in
Garcetti, citing Keyishian v. Bd of Regents, 385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629
(1967). The disastrous impact on Soviet agriculture from Stalin's enforcement of Lysenko
biology orthodoxy stand as a strong counterexample to those who would discipline
university professors for not following the "party line." Dr. Hurd suggests that any
academic freedom exception to Garcetti must be construed narrowly and limited to
classroom teaching, relying on Gorum v. Sessions, 561 F.3d 179 (3rd Cir.2009)(Motion,
Doc. No. 84, at 14). The Court finds no suggestion in the motion papers that Dr. Kerr's
advocacy for forceps deliveries was outside either the classroom or the clinical context in
which medical professors are expected to teach. (Emphasis added)

Kerr v. Hurd, at 844.

Thus, the court found that Kerr's advocacy could not be excluded from the protection of
the First Amendment. The court based its decision on the fact that the speech was made within
his role as an employee and instructor of the school. Therefore, protecting First Amendment
values warranted an academic freedom exception to the rule that public employees making
statements pursuant to their official duties were not speaking as citizens for First Amendment
purposes. Public and private universities are supposed to be active trading floors in the
marketplace of ideas. Aware of the fact that the Supreme Court expressly left undecided in

Garcetti the extent to which its analysis would apply in an academic setting, the Sixth Circuit,
granted constitutional protection to teacher in-class speech; or as stated in Garcetti, speech
related to scholarship or teaching. 5 It may be expressly inferred from the position taken by the

primary and secondary public school teachers. Applying the precedent the court sustained the
Defendant's motion for summary judgment.
5 See also Sheldon v. Dhillon, 2009 WL 4282086, pp.*3 -*4 (N.D. Cal. Nov. 25, 2009)
acknowledging that Garcetti by its express terms does not address the context squarely presented
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Sixth Circuit, that because of the critical role that the academic community plays in educating the
public and expanding the scope of human knowledge, the boundaries around protected speech
must be broad so as not to chill the public discourse. See Amici Curiae Brieffor the American

Association of University Professors, the Foundationfor Individual Rights in Education (Fire),
and the Thomas Jefferson Center for the Protection of Free Expression in Support ofPlaintiffAppellant, 2010 WL 2642629 at 23 (July 2010).
Academic speech under the First Amendment is neither governed by Garcetti nor
susceptible to the "official duties" analysis reflected in Garcetti. Therefore, the scope of First
Amendment protection for academic speech (i.e. scholarship or teaching) must be governed by
more than a half-century of decisions, beginning with Sweezy v. New Hampshire, 354 U.S. 234,
77 S.Ct.1203 (1957), which recognizes the vital role that academic speech by college and
university professors plays in our society and the First Amendment interest in that speech:
The essentiality of freedom in the community of American universities is almost selfevident. No one should underestimate the vital role in a democracy that is played by those
who guide and train our youth. To impose any strait jacket upon the intellectual leaders in
our colleges and universities would imperil the future of our Nation. No field of
education is so thoroughly comprehended by man that new discoveries cannot yet be
made. Particularly is that true in the social sciences, where few, if any, principles are
accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion and
distrust. Teachers and students must always remain free to inquire, to study and to
evaluate, to gain new maturity and understanding; otherwise, our civilization will
stagnate and die. (Emphasis added)

Sweezy v. New Hampshire, 354 U.S. 234, 250, 77 S.Ct. 1203, 1211-1212 (U.S. 1957)

More recently, and one year prior to Garcetti, the Tenth Circuit, in Schrier v. University

of Colorado, 427 F.3d 1253 (C.A.lO (Colo.), 2005) recognized that academic freedom was of
particular concern of the First Amendment:

here; and acknowledging that the Ninth Circuit has not determined the scope of the First
Amendment's application to the classroom.
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Courts have conspicuously recognized that academic freedom is a "special concern" of
the First Amendment:
Our Nation is deeply committed to safeguarding academic freedom, which is of
transcendent value to all of us and not merely to the teachers concerned. That freedom is
therefore a special concern ofthe First Amendment, which does not tolerate laws that
cast a pall of orthodoxy over the classroom. Keyishian v. Bd of Regents of Univ. ofState
ofNY, 385 U.S. 589, 603, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967); Vanderhurst v. Colo.
Mountain Coli. Dist., 208 F.3d 908, 913 (10th Cir.2000) (academic freedom is "a special
concern of the First Amendment"); see also Shelton v. Tucker, 364 U.S. 479, 487,81
S.Ct. 247, 5 L.Ed.2d 231 (1960) ("The vigilant protection of constitutional freedoms is
nowhere more vital than in the community of American schools."). We have also noted
that a greater degree of conflict is to be expected in a university setting due to the
autonomy afforded members of the university community. Hulen, 322 F.3d at 1239
(recognizing that "conflict is not unknown in the university setting given the inherent
autonomy of tenured professors and the academic freedom they enjoy,,).6 (Emphasis
added)
Schrier at 1265-1266

Through a review of Exhibit 1OF, it can be seen that Professor Sadid' s speech in the April
21,2009 Meeting addressed issues critical to scholarship at Idaho State University. Professor
Sadid engaged Dr. Jacobsen in a discourse regarding the Faculty Workload Policy and how it
must be addressed throughout the University and specifically within the College of Engineering.
Using his own circumstance by way of example, Professor Sadid made the point that without a
standardized metrics based system, the College of Engineering did not have an accurate way to
measure and therefore correctly and precisely judge the performance of its faculty. Professor
6

Hulen v. Yates, 322 F.3d 1229, 1239 (lOth Cir. 2003) reads in pertinent part as follows:

At the same time, conflict is not unknown in the university setting given the inherent autonomy
of tenured professors and the academic freedom they enjoy. See Sweezy, 354 U.S. at 250, 77
S.Ct. 1203 (plurality opinion); id_at 262, 77 S.Ct. 1203 (Frankfurter, J., concurring in result);
American Ass'n ofUniv. Professors, 1940 Statement of Principles on Academic Freedom and
Tenure with 1970 Interpretive Comments, available at http://www.aaup.org/statements
IRedbookll940stat.htm (last updated June 2002).
The URL is now http://www.aaup.org/AAUP/pubsres/policydocs/contentsI1940statement.htm
and the relevant quote is that "Controversy is at the heart of the free academic inquiry which
the entire statement is designed to foster" (Emphasis added)
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Sadid voiced his disappointment in the lack of honesty and integrity exhibited by the past and
present administrations. Professor Sadid addressed the need for the Employer to invest in the
infrastructure of the university commenting that it would be difficult for the university to receive
grant funding if the grantor did not see a commitment by the university. Professor Sadid openly
expressed his displeasure with what he perceived as the non-existent fund raising efforts of the
past fourteen years by the Deans ofthe College of Engineering. Exhibit lOF lays bare the robust
atmosphere in which Professor Sadid, as well as others, criticized the administration. Indeed,
there is no doubt that Professor Sadid' s and other's comments were the spark of controversy;
however, controversy is to be expected and is the heart of free academic inquiry.
On January 20, 2011, the Industrial Commission issued its Decision and Order on
Reconsideration wherein it reversed the decision of the Appeals Examiner awarding
unemployment benefits to Professor Sadid and held that Professor Sadid was discharged for
employment-related misconduct and therefore ineligible for unemployment benefits. (R., p. 308)
In this case, the Industrial Commission stated:
... this case is similar to Gatherer v. Doyles Wholesale, 111 Idaho 470, 725 P.2d 175
(1986). In that case, Gatherer had been repeatedly instructed to privately approach
management with his disagreements with the employer's policies ... Claimant may argue
that his actions did not constitute misconduct and were for the benefit of the College and
faculty. However, Claimant's subjective state of mind for making the comments is
irrelevant. Mattews v. Bucyru- Erie Co., 101 Idaho 657, 659, 619 P.2d 1110,1112
(1980). (R., pp. 306-307)
Contrary to the position taken in the Industrial Commission's January 20, 2011 Decision
and Order, it was and would be a mistake to simply equate Appellant's, administrator's (i.e.,
Provost etc.) professor's, teacher's and other academic's standard of behavior with non-similarly
situated private or public employee's for purposes of First Amendment protection related to
academic freedom. Academic Freedom provides considerable protection to academics, who from
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time to time, or consistently as the situation dictates, criticize or face criticism of their academy
peers or superiors. Thus, the comparison by the Industrial Commission of this matter to that of
the Claimants in Gatherer v. Doyles Wholesale, and Matthews v. Bucyrus Erie Co is in error and
inappropriate.
In Gatherer, the Claimant was a warehouse supervisor of a candy and tobacco
wholesaler. Claimant's family had previously owned the business and Claimant constantly
criticized and took issue with the new owner's policies. Claimant was instructed not to raise his
voice where other employees could hear the criticisms. When asked to work overtime one day,
Claimant "created a scene" in front of the other employees in the office. Gatherer at 471, 176.
The Claimant was subsequently discharged. In Matthews, the Claimant was terminated for
obtaining a leave of absence under false pretenses not for expressing his legitimate concerns in
an appropriate forum. In both cases, the Employers were not public entities, nor were the
Claimant's distinguished tenured professors with more than twenty-two years seniority.7 The
latter comparison would chill an academic's ability to speak without fear on controversial
subjects, where the opinion of the academic ran counter to the administration's party line. The
current decision of the Industrial Commission is known throughout Idaho State University, the
Employer. The Industrial Commission's decision at present mirrors that of the District Court and
has thus far failed to take into consideration the fact that Professor Sadid's speech enjoys
constitutional protection. As could be predicted, the District Court's decision has brought
significant apprehension to academics within Idaho. As most recently argued in the Fourth
Circuit:

7 The Bucyrus-Erie Company is a maker of heavy machinery used in heavy construction. See
http://www.bucyruseriemodels.comlhome.aspx.This company is not a public university and its
employees are not public employees engaged in academic pursuit.
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Both in practice and in constitutional law, the actual duties 0/ state university
professors implicate - indeed, demand - a broad range 0/ discretion and autonomy that
find no parallel elsewhere in public service. Much of the controlling language of
Garcetti implicitly recognizes the profound differences between academic speech by
professors and other public employees, something that the court below declined to do.
For example, the Garcetti majority's suggestion that most public employees are subject
to "managerial discipline" on the basis 0/ statements contrary to agency policy would
be anathema in the academic setting; indeed, academic speech usually does not
represent the official policy or view 0/ the university. Further, although the Garcetti
majority comfortingly referred to "whistle-blower protection laws and labor codes" as a
parallel source of protection for public workers, such alternate recourses are unlikely to
avail most state university professors. (Emphasis added)
Amici Curiae Brieffor the American Association of University Professors, the
Foundation for Individual Rights in Education (Fire), and the Thomas Jefferson Center
for the Protection ofFree Expression in Support of Plaintiff-Appellant, 20 10 WL
2642629 pp. 21-22 (July 2010)
Academic Freedom, if it is to mean anything, must encompass the ability of faculty members of
a public university:
" to speak or write-as a private citizen or within the context of one's activities as an
employee of the university-without institutional discipline or restraint on matters of
public concern as well as on matters related to professional duties, the functioning 0/ the
university, and university positions and policies." (Emphasis added)

University of Wisconsin Madison, Recommendation to Amend Faculty Policies and
Procedures as adopted by the Faculty Senate, April 12, 2010 CR., pp. 194,243-244)
In light of the facts of this case, the historical and special concern given to academic
freedom and the lead set in the judicial districts mentioned herein, it is imperative that this Court
conclude that the academic freedom exception to Garcetti must apply to this case and reverse the
decision of the Industrial Commission.

CONCLUSION

It has been shown herein, that Professor Sadid's speech in the April 21, 2009 meeting

was very direct, forceful yet professional, and of a character that one would expect to encounter
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in an academic setting among tenured faculty members. As noted herein, contention and
controversy are at the heart of a vibrant academic community. [n this case, ISU's
refused to characterize the meeting as contentiolls. Instead, the Employer-Respondent
characterized the meeting as "being a good meeting" and implored the

t~lculty

to refrain from

disdaining such meetings. The Employcr-Rcspondent's representative further commented that he
enjoyed it when nlculty members "open[edJ up and

fsaid]

they think [thought]".

the content. context, and academic setting in \vhich Professor Sadid engaged in
actions were not only within tbe standard of behavior an Employer could expect of its
employees. Professor Sadid's speech and participation by the Employer's own admission, did n01
oftend the Employer. Lastly, yet of significant importance. Professor Sadid's speech during the
meeting was protected under academic freedom, which is a "special concern" of the First
Amendment. Therefore. Professor Sadie!" s speech was sheltered by the 1st and 14th
Amendments oftl1e U.S. Constitution and Article l. Sections 9 and 10 ofthc Constitution of the
State of Idaho. For the foregoing reasons. Professor Sadid respectfully

this Court

reverse the January 20. 20 II Decision and Order and grant Professor Sadid the unemployment
benefits originally allowed on January 6, 2010. (R., pp. 1-5)

DATED this 2211d day of September, 2011.
CAMACHO MENDOZA COULTER LAW GROUP, PLLC

R. A. (RON) COULTER
Attorney for Appellant
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